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(3) Effective date—upon approval. You 
are not exempt from the electronic fil-
ing requirements until and unless the 
Commission approves your application. 
If the Commission approves your appli-
cation, you may submit your filings to 
FINRA in paper format for the period 
of time for which the exemption is 
granted. 

(4) Criteria for exemption. Your appli-
cation will be granted only if you are 
able to demonstrate that the electronic 
filing requirements of this chapter are 
prohibitively burdensome or expensive. 

(5) Small business. You are a ‘‘small 
business’’ for purposes of this section if 
you are required to answer Item 12 of 
Form ADV (17 CFR 279.1) and checked 
‘‘no’’ to each question in Item 12 that 
you were required to answer. 

NOTE TO PARAGRAPH (b): FINRA will charge 
you an additional fee covering its cost to 
convert to electronic format a filing made in 
reliance on a continuing hardship exemption. 

[65 FR 57449, Sept. 22, 2000; 65 FR 81738, Dec. 
27, 2000, as amended at 68 FR 42248, July 17, 
2003; 73 FR 4694, Jan. 28, 2008] 

§ 275.203(l)–1 Venture capital fund de-
fined. 

(a) Venture capital fund defined. For 
purposes of section 203(l) of the Act (15 
U.S.C. 80b–3(l)), a venture capital fund 
is any private fund that: 

(1) Represents to investors and poten-
tial investors that it pursues a venture 
capital strategy; 

(2) Immediately after the acquisition 
of any asset, other than qualifying in-
vestments or short-term holdings, 
holds no more than 20 percent of the 
amount of the fund’s aggregate capital 
contributions and uncalled committed 
capital in assets (other than short- 
term holdings) that are not qualifying 
investments, valued at cost or fair 
value, consistently applied by the fund; 

(3) Does not borrow, issue debt obli-
gations, provide guarantees or other-
wise incur leverage, in excess of 15 per-
cent of the private fund’s aggregate 
capital contributions and uncalled 
committed capital, and any such bor-
rowing, indebtedness, guarantee or le-
verage is for a non-renewable term of 
no longer than 120 calendar days, ex-
cept that any guarantee by the private 
fund of a qualifying portfolio com-
pany’s obligations up to the amount of 

the value of the private fund’s invest-
ment in the qualifying portfolio com-
pany is not subject to the 120 calendar 
day limit; 

(4) Only issues securities the terms of 
which do not provide a holder with any 
right, except in extraordinary cir-
cumstances, to withdraw, redeem or re-
quire the repurchase of such securities 
but may entitle holders to receive dis-
tributions made to all holders pro rata; 
and 

(5) Is not registered under section 8 of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–8), and has not elected to be 
treated as a business development com-
pany pursuant to section 54 of that Act 
(15 U.S.C. 80a–53). 

(b) Certain pre-existing venture capital 
funds. For purposes of section 203(l) of 
the Act (15 U.S.C. 80b–3(l)) and in addi-
tion to any venture capital fund as set 
forth in paragraph (a) of this section, a 
venture capital fund also includes any 
private fund that: 

(1) Has represented to investors and 
potential investors at the time of the 
offering of the private fund’s securities 
that it pursues a venture capital strat-
egy; 

(2) Prior to December 31, 2010, has 
sold securities to one or more investors 
that are not related persons, as defined 
in § 275.206(4)–2(d)(7), of any investment 
adviser of the private fund; and 

(3) Does not sell any securities to (in-
cluding accepting any committed cap-
ital from) any person after July 21, 
2011. 

(c) Definitions. For purposes of this 
section: 

(1) Committed capital means any com-
mitment pursuant to which a person is 
obligated to: 

(i) Acquire an interest in the private 
fund; or 

(ii) Make capital contributions to the 
private fund. 

(2) Equity security has the same mean-
ing as in section 3(a)(11) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(11)) and § 240.3a11–1 of this chap-
ter. 

(3) Qualifying investment means: 
(i) An equity security issued by a 

qualifying portfolio company that has 
been acquired directly by the private 
fund from the qualifying portfolio com-
pany; 

VerDate Mar<15>2010 18:51 Jun 19, 2012 Jkt 226057 PO 00000 Frm 00956 Fmt 8010 Sfmt 8010 Q:\17\17V3.TXT ofr150 PsN: PC150



947 

Securities and Exchange Commission § 275.203(m)–1 

(ii) Any equity security issued by a 
qualifying portfolio company in ex-
change for an equity security issued by 
the qualifying portfolio company de-
scribed in paragraph (c)(3)(i) of this 
section; or 

(iii) Any equity security issued by a 
company of which a qualifying port-
folio company is a majority-owned sub-
sidiary, as defined in section 2(a)(24) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(24)), or a predecessor, 
and is acquired by the private fund in 
exchange for an equity security de-
scribed in paragraph (c)(3)(i) or (c)(3)(ii) 
of this section. 

(4) Qualifying portfolio company means 
any company that: 

(i) At the time of any investment by 
the private fund, is not reporting or 
foreign traded and does not control, is 
not controlled by or under common 
control with another company, directly 
or indirectly, that is reporting or for-
eign traded; 

(ii) Does not borrow or issue debt ob-
ligations in connection with the pri-
vate fund’s investment in such com-
pany and distribute to the private fund 
the proceeds of such borrowing or 
issuance in exchange for the private 
fund’s investment; and 

(iii) Is not an investment company, a 
private fund, an issuer that would be 
an investment company but for the ex-
emption provided by § 270.3a–7 of this 
chapter, or a commodity pool. 

(5) Reporting or foreign traded means, 
with respect to a company, being sub-
ject to the reporting requirements 
under section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78m 
or 78o(d)), or having a security listed or 
traded on any exchange or organized 
market operating in a foreign jurisdic-
tion. 

(6) Short-term holdings means cash and 
cash equivalents, as defined in 
§ 270.2a51–1(b)(7)(i) of this chapter, U.S. 
Treasuries with a remaining maturity 
of 60 days or less, and shares of an 
open-end management investment 
company registered under section 8 of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–8) that is regulated as a 
money market fund under § 270.2a–7 of 
this chapter. 

NOTE: For purposes of this section, an in-
vestment adviser may treat as a private fund 

any issuer formed under the laws of a juris-
diction other than the United States that 
has not offered or sold its securities in the 
United States or to U.S. persons in a manner 
inconsistent with being a private fund, pro-
vided that the adviser treats the issuer as a 
private fund under the Act (15 U.S.C. 80b) and 
the rules thereunder for all purposes. 

[76 FR 39702, July 6, 2011] 

§ 275.203(m)–1 Private fund adviser ex-
emption. 

(a) United States investment advisers. 
For purposes of section 203(m) of the 
Act (15 U.S.C. 80b–3(m)), an investment 
adviser with its principal office and 
place of business in the United States 
is exempt from the requirement to reg-
ister under section 203 of the Act if the 
investment adviser: 

(1) Acts solely as an investment ad-
viser to one or more qualifying private 
funds; and 

(2) Manages private fund assets of 
less than $150 million. 

(b) Non-United States investment advis-
ers. For purposes of section 203(m) of 
the Act (15 U.S.C. 80b–3(m)), an invest-
ment adviser with its principal office 
and place of business outside of the 
United States is exempt from the re-
quirement to register under section 203 
of the Act if: 

(1) The investment adviser has no cli-
ent that is a United States person ex-
cept for one or more qualifying private 
funds; and 

(2) All assets managed by the invest-
ment adviser at a place of business in 
the United States are solely attrib-
utable to private fund assets, the total 
value of which is less than $150 million. 

(c) Frequency of Calculations. For pur-
poses of this section, calculate private 
fund assets annually, in accordance 
with General Instruction 15 to Form 
ADV (§ 279.1 of this chapter). 

(d) Definitions. For purposes of this 
section: 

(1) Assets under management means 
the regulatory assets under manage-
ment as determined under Item 5.F of 
Form ADV (§ 279.1 of this chapter). 

(2) Place of business has the same 
meaning as in § 275.222–1(a). 

(3) Principal office and place of busi-
ness of an investment adviser means 
the executive office of the investment 
adviser from which the officers, part-
ners, or managers of the investment 
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